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The new draft revised Aged Care Quality Standards were released by The Department of Health 

and Aged Care in December 2023. 

Board members along with other responsible person(s) of aged care providers may soon face 

significant penalties including possible imprisonment and large fines under the proposed new 

laws in a major overhaul of the Aged Care Act 1997 (Cth) (‘Aged Care Act’) as part of the 

strengthened Aged Care Quality Standards.  

The most serious criminal penalties may include up to five years in prison. These significant 

changes are intended to make the duty of care to older Australians of the highest priority and 

prevent deaths and serious injury/illness. 

Lockton anticipates that under the reforms, directors and executives of boards will continue to 

face increasingly significant liability for proper governance of aged care providers and will need 

to consider a number of measures in order to be properly protected. This includes consideration 

of insurance and legal risk mitigation which is the focus of this article. 

Questions Lockton clients are asking about the legal and insurance 

implications of the proposed changes: 

1. What defines a ‘responsible person’ of a registered provider under the new Act for the 

purpose of these penalties? 

The Draft Exposure Bill for the New Aged Care Act defines a 'responsible person´ of a registered 

provider under Section 11. A person is considered to be a ‘responsible person’ of a registered 

provider if they are responsible for executive decisions, have authority or responsibility (or 

significant influence over) planning, directing or controlling activities. 

When a registered provider delivers or proposes to deliver funded aged care services, the 

definition includes any person who is a registered nurse who has responsibility for the overall 

management of nursing services along with anyone who is responsible for the day-to-day 

operations of the registered provider. 



 

2. Are these types of fines/penalties insurable? 

Aged care providers are constantly at risk of breaching a variety of acts of legislation, 

particularly in the current environment. Whether it is due to the directors’ individual actions, the 

behaviour of employees or organisational failure in meeting compliance obligations, the large 

civil penalties and the threat of litigation presents real financial risk to providers. Although 

boards and executives do their best to minimise the risks, they are not immune to incurring fines 

for breaches of legislation. 

From an insurance perspective, a director’s governance risk is mainly addressed by D&O 

Insurance, designed to protect the personal assets of directors and officers of a private or public 

provider for claims arising from alleged wrongful acts committed by directors and officers in 

their capacity as governors of the organisation. Some Management Liability and D&O insurance 

policies can provide cover for legal costs and fines due to breaches of laws. However, it is worth 

checking to see how much cover is in place and also if there are special exclusions related to 

pollution or environmental damage that a specialist Statutory Liability policy would seek to 

cover. 

Organisations can purchase Statutory Liability insurance either as part of its Management 

Liability policy, or on a standalone basis alongside its D&O insurances. Statutory Liability cover is 

a specialist type of insurance that is designed to help protect organisations from legal expenses 

if they were to breach an act of legislation. In addition to compensating the insured for the fine, 

these policies can help cover any reasonable legal and investigative fees that will also be likely 

to apply. 

Statutory Liability policies generally will not provide cover for taxes or workers’ compensation 

premium imposed by way of penalty, superannuation liability, or penalties that are uninsurable 

at law. Other typical examples of exclusions in a Statutory Liability policy include, gross 

negligence or recklessness, deliberate or intentional acts. 

Insurers are not legally allowed to provide cover for Work Health & Safety breaches in New 

South Wales, Western Australia and Victoria under an insurance policy. Other states and 

territories will likely follow suit with similar amendments to their WHS laws. However, it is worth 

noting that the prohibition of insurance cover is only for the fines and/or penalties themselves. 

Cover is still available for costs of defending an investigation or prosecution. 

 

3. Does a director need their own individual Statutory Liability cover or will the 

organisation’s insurance respond? 

If the organisation purchases Statutory Liability cover, this will apply to both individual directors 

and officers, as well as the organisation itself. The breadth of who needs access to the cover will 

need to be defined with your insurance professional, particularly if board members are 

volunteers, or where the organisation is constituted under an act other than the Corporations 

Act, so that it applies appropriately. 



 

4. Do these changes mean board members go to jail for any breach by the provider, if this 

Bill becomes the new Act? 

No. First, while your board and the organisation should seek to fully comply with all provisions, 

board members only risk jail time if: 

a. they as individuals commit a “serious failure” to conduct due diligence to ensure the provider 

complies with section 120; and 

b. that serious failure results in the death of, or severe injury to, or illness of, a care recipient.  

Under section 120, a provider must ensure, as far as is “reasonably practicable”, that its conduct 

does not adversely affect the health and safety of care recipients while delivering their aged care 

services. Section 121 gives a non-exhaustive list of due diligence activities board members (and 

other responsible persons) must perform. 

Second, a board member can be convicted or found guilty of an offence under section 121 

regardless of whether the provider has been convicted or found guilty of an offence under 

section 120. This means there are circumstances where a board member could be convicted and 

go to jail for breach of their obligations even if the provider is determined to not have breached 

its obligations in all the circumstances. 

 

5. Does this mean if I commit any due diligence errors, I go to jail? 

No. This risk only arises if the error has caused or contributed to a care recipient’s death, serious 

injury or illness and the error is serious enough to amount to a “serious failure”. The error may 

be a single act or failure to act, or a systemic pattern of poor conduct. 

A board member can also avoid jail time if they have a reasonable excuse for committing the 

offence. The board member is responsible for proving this is the case to certain evidentiary 

standards. A lawyer can advise on the prospects of a board member proving this and prepare 

evidence in support of raising this defence. 

 

Where to from here? 

Prudent board members should perform a self-audit of their current risk exposure and what 

actions can be taken now to reduce risk in case these provisions form part of the new Act. When 

assessing your personal risk exposure and what risk management steps to take in response, 

consider your answers to the following questions: 

• What resourcing, culture, systems, data visibility, and other changes could be made now 

to improve the organisation’s ability to meet its requirements and obligations under the 

new legislation, particularly if the new Act is expected to be enacted by 1 July 2024? 



 

• What is my organisation’s understanding of the proposed legislation? Do we have a plan 

for the transition to the new regulatory model? 

• Do we have a current business continuity plan in place that aligns with legislative 

changes? Have we developed a risk management action plan based on our self-

assessment? Does our governing board have a sufficient skills mix? What evidence do we 

have to support this? 

• Are our systems, policies and procedures robust and fit for purpose? Have they been 

reviewed to align with legislative changes? Will they stand up to external scrutiny? 

• What data do we report on? Is it relevant? What value does it bring? How does it 

mitigate organisational, personal and consumer risk? What do I need to understand 

about my own personal liability as a director or officer, and what aspect of that liability 

can be indemnified by the organisation to which I am a director or officer? Am I 

confident that I have the skills, experience, resources and capacity to meet my own 

personal obligations under section 121 throughout my tenure as a director or officer of 

an aged care provider? 

• Do I know what my organisation’s insurances provide cover for particularly with respect 

to my liabilities as a director or officer of an aged care provider? What is covered? What 

is excluded? 

• Are our insurers introducing any amendments to cover as a result of the changes to 

legislation? What is their position for the organisation’s upcoming insurance renewal? 

 

Penalties and fines for breaching a variety of laws can be severe. It is important that you have 

policies and procedures in place to ensure that the provider, contractors, volunteers and 

employees comply with all relevant legislation. 

An oversight by an employee or a contractor resulting in a serious near miss or death, is likely to 

trigger an investigation or inquiry and potentially legal action by a regulator. If you are facing a 

death investigation and potential imprisonment, you want to make sure you have the right 

insurance in place, to pay for legal fees to represent you both during the investigation and any 

trial. As the time between the investigation and final legal decision is likely to be years, legal fees 

can quickly add up. 

Obviously, your risks will be dependent on your business, which state you operate in, and which 

aspect of care delivery, as not all laws will be relevant to you. It is worth talking to a professional 

insurance advisor about Statutory Liability insurance to ensure you and your management have 

the best cover. 

Consultation on the draft bill has been extended to Friday 8 March, 2024. 



 

For more information 

If you require guidance in navigating the complex legal, insurance, or compliance challenges as 

a director or officer of an aged care provider, please feel free to contact Lyle, Jessica, or Katie via 

their respective emails provided below. 

 

Contributors 

Lyle Steffensen is the Industry Strategy & Innovation Manager at Lockton Australia. Lyle is 

highly regarded for her leadership and advocacy in risk management and strategy solutions for 

the aged and disability care sector.  

Email:  

Jessica Kinny is the Solicitor Director of Kinny Legal. Jessica is recognised as a leading expert in 

aged care and health law, and Kinny Legal is repeatedly ranked as one of Australia’s best in aged 

care and health law. 

Email: jessicakinny@kinnylegal.com 

Katie Airey is the Senior Manager of Quality, Risk & Compliance at Mirus Australia. Katie is well 

regarded as a subject matter expert within the aged care sector, known for her expertise in 

implementing effective quality, risk, and compliance measures. 

Email:  

 

 

 

 

 

The contents of this publication are provided for general information only. This publication does not 

constitute legal advice. Lockton arranges the insurance and is not the insurer. While the content 

contributors have taken reasonable care in compiling the information presented, we do not warrant that 

the information is correct. It is not intended to be interpreted as advice on which you should rely and 

may not necessarily be suitable for you. You must obtain professional or specialist advice before 

taking, or refraining from, any action on the basis of the content in this publication. The user should 

recognise that the furnishing of this publication is not a substitute for their own due diligence and 

should place no reliance on this publication contained herein which would result in the creation of any 

duty or liability by any of the contributors or their organisation to the user.  
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The new Aged Care Bill 2023: Risk and 
Insurance Perspectives 
 

As aged care risk management specialists, Lockton is keenly aware of the key potential risk and 

insurance concerns that may confront aged care providers if the new Aged Care Bill 2023, as currently 

proposed, passes into legislation. 

The proposed legislation, particularly Section 120, outlines substantial increases in penalties, including 

heightened fines and the possibility of up to five years in prison for individuals convicted of the most 

severe offences. 

Lockton has garnered feedback from clients and partners in the aged care sector, which shows the 

critical impact these changes may have on their services and organisational viability.  

In this paper we outline what we consider to be the key risk and insurance issues that aged care 

providers may face in relation to the proposed new Aged Care Bill 2023. 

Insurance implications related to increased governance risk exposure 

There are the two types of insurance policies that are designed to protect organisations and 

individuals against the financial consequences of governance-related liabilities: 

• Management Liability/D&O Liability insurance provides coverage for claims related to 

management decisions, wrongful acts, and breaches of duties by directors and officers.  

• Statutory Liability insurance offers coverage for fines, penalties, and legal costs arising from 

breaches of statutory obligations.  

Even under existing legislation, the D&O Liability and Statutory Liability insurance markets are already 

facing significant challenges. These challenges will only be increased by the proposed amendments.  

Insurers have experienced the impact of claims arising from legal and response costs incurred in 

addressing the findings of the Aged Care Royal Commission, with some claims reaching into the 

millions of dollars. 

Lockton has observed annual increases in D&O Liability premiums ranging between 10% to 30%, a 

trend that starkly contrasts with the stabilisation in premiums for this insurance class across non-care 

insureds.  

The proposed heightened penalties for aged care providers in the new Aged Care Bill 2023 represent 

a significant disparity compared to penalties in the corporate sector and other care sectors like 

healthcare and disability care.  
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This discrepancy suggests that the risk to insurers of governance failure for aged care providers will be 

notably elevated relative to other sectors given the likely enhanced scrutiny of regulators to monitor 

compliance to the proposed amendments.  

Consequently, this is expected to intensify the strain on the already challenged insurance market, 

potentially leading insurers to further reduce capacity and impose increases in premiums and 

deductibles.  

D&O Insurance - challenges for insurers and the implications for providers attracting board talent 

The potential introduction of new legislation and its application poses another challenge for insurers, 

stemming from the uncertainty regarding their risk exposure. 

Based on our experience, when insurers encounter a lack of 'data experience' - meaning insufficient 

data-based evidence to adequately assess risk exposure - they tend to mitigate risk by imposing 

conditions of cover related to the risk management practices associated with that specific class of 

cover. 

Insurers are therefore highly likely to impose conditions, such as reviewing the composition of the 

board and executive, along with their qualifications and experience, as prerequisites for granting 

cover.  

This is likely to pose a further significant challenge for the aged care sector, which is already grappling 

with difficulties in attracting competent and capable directors to govern. 

The imposition of additional severe penalties, combined with increased difficulty in obtaining 

insurance coverage, could potentially exacerbate the challenge of attracting the directors and officers 

urgently needed in the aged care sector. 

Implications for Employment Practices Liability Insurance 

As workforce challenges persist as a significant factor for most care providers, the risk of claims 

against management for issues such as unfair dismissal, discrimination, harassment, undue stress, and 

similar matters has steadily been on the rise. 

Employment Practices Liability is now emerging as a rating pressure point for insurers, driven by the 

heightened number of Unfair Dismissal claims stemming from the aftermath of Covid-19, the 

outcomes of Royal Commissions, and escalated staffing pressures. 

Insurers have already implemented significant increases in premiums and deductibles for this cover, 

and are expected to continue doing so, especially as the proposed legislative amendments make it 

increasingly challenging to adequately support and resource managers in applying best workplace 

practices aimed at preventing the types of claims covered by this policy. 

Cover and Cost Implications - Public Liability, Professional Indemnity/Medical Malpractice 

On average, General Liability premiums for care providers have continued to increase.  
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The extent of this increase depends on the mix of care offered by providers and is particularly 

influenced by the diversity of care services provided across various vulnerable persons' categories.  

Additionally, the changes to maintaining adequate staffing levels, has seen many providers rely on the 

use of agency workers, which has led to increased claims for third party bodily injury recoveries. This 

has directly resulted in even greater increases in premiums and deductibles for impacted providers. 

Notably, the level of exposure to the risk of sexual abuse plays a crucial role in determining premium 

rates, highlighting the significant impact it has on insurance costs for care providers. 

Insurance Implications for Registered Nurses (RNs) defined as ‘Responsible Persons’ 

The new Aged Care Bill proposes to include RNs within the definition of ‘Responsible Persons’. 

Lockton believes that this will introduce further exposure to the already challenged insurance markets 

for D&O, Public Liability and Professional Indemnity/Medical Malpractice.  

One potential impact of this change is that the blending of governance risk and care risk may result in 

potential duplication or gaps in coverage among these policies, prompting questions about the 

responsible insurer for responding and the triggering mechanisms of those policies. 

When insurers identify potential multiple triggers to several policies, they often rely on the 'other 

insurance' clause or may seek to specifically exclude coverage under their policy.  

This is because insurers may interpret the proximate cause of the claim differently, leading to disputes 

over which policy should respond to the claim.  

In such cases, insurers may invoke clauses within their policies to limit their liability or exclude 

coverage altogether. 

The consequence of such interpretations and disputes could potentially leave none of the insurance 

policies responsible for covering the duty of care liability for RNs.  

This situation is particularly concerning for sought-after RNs who are willing to assume senior 

responsibilities within a provider.  

In the event of a claim, the absence of adequate insurance coverage could leave these RNs vulnerable 

to significant financial risk and legal exposure.  

When providers' insurances are unable to respond, as per usual commercial practice, providers will 

typically turn to the professional indemnity insurances of the individual RN, seeking evidence of this 

insurance in contractual agreements. 

RNs generally do not hold their own individual professional indemnity insurance, and labour hire 

companies do not provide cover where the RN is in full employment and/or under the full supervision 

of their host employer.  

As a general rule, RNs typically do not hold Directors and Officers (D&O) insurance in their individual 

capacities. 
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The proposed amendments would mean that the provider’s D&O insurance will also need to be 

extended to include cover for the RNs, with the flow on effect being that boards and executive will 

need to consider the extension of their definition and training of those RNs so that they understand 

and can take on the governance responsibilities of the organisation, in addition to their roles as RN’s.  

It is already a well-established fact that attracting qualified RNs to the sector is extremely challenging.  

The ability for providers to comply with the already existing requirements for 24/7 RNs, will be even 

more challenging if RNs are left with additional governance responsibilities, and no insurance.  

Workers’ Compensation Insurance - increase in costs due to workforce shortages 

As workforce shortages increase, the likelihood of errors being made by carers; and increasing claims 

for allegations of abuse, negligence, or failure to provide compliant care is rising.  

Staff who are already stretched are much more likely to make claims against their employer for mental 

or physical injury, with the associated workers’ compensation insurance costs rising exponentially as a 

result.  

Property Insurance - potential vicarious impact on viability of providers 

While the focus of the proposed amendments relates to liability and governance exposures, there may 

also be an unintended consequence that providers will not be able to afford to resource the risk 

measures and insurances necessary to maintain adequate cover to mitigate the risk of an insured 

property loss.  

Without an adequate response plan for major property damage, or measures to mitigate its extent, it 

is highly probable that a provider will be unable to regain pre-loss viability and may face permanent 

closure. 

Cyber risk and insurance – potential vicarious impact on directors and executives 

For the past two years, cyber incidents have ranked in the top five risks for businesses in Australia. This 

is with good reason, as major cyber events have crystallised for the first time during the last couple of 

years in Australia.  

The recent data breaches highlight the significant remediation and reputational costs a high-profile 

incident can cause. We expect these attacks to end up costing in the hundreds of millions of dollars, 

but this will take some time to play out. 

Health-related data is seen as the most valuable data available due to the unique combination of 

Personally Identifiable Information (PII) needed by organisations to manage people in their care.  

For community services and care providers, predatory access to customer financial and health 

information can be catastrophic.  
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PII data also remains under intense scrutiny from a regulatory standpoint, leading to increased 

attention from the insurance market due to the potential third-party liability coverage provided under 

cyber policies. 

Insurers are placing increased scrutiny on risk mitigation measures which need to be demonstrated by 

those in high PII industries/environments such as for community services and care providers.  

Robust cybersecurity controls remain a prerequisite for insurance coverage, with underwriters also 

seeking to verify that controls exist. Insurers are carefully reviewing policy applications to determine if 

representations about controls are accurate. We have seen coverage lost where the representations 

were incorrect. 

Under the proposed amendments, it is unclear whether ‘responsible persons’ found to have failed to 

implement correct cyber protocols, or obtain proper cyber insurance, will now be subject to criminal 

fines and penalties. 

Closing remarks 

Lockton believes the proposed amendments pose extensive and far-reaching risk and insurance 

implications for aged care providers.  

While insurers may initially take time to adjust to these amendments, and their impact may not be 

immediately reflected in the first year of providers' insurance renewals, as insurers become 

increasingly aware of the risks associated with escalating claims quantum and probability, their 

response is likely to involve further contraction away from an already high-risk sector.  

This could exacerbate the challenges faced by providers in securing adequate insurance coverage, 

potentially leading to increased premiums, tighter restrictions, and a limited pool of insurers willing to 

underwrite risks within the sector. 

We strongly urge the government to take the time to carefully consider the above potential insurance 

and risk implications and the impact that they may have on providers, if the draft new Aged Care Bill is 

passed.
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Recent related papers from Lockton (attached to this submission) 

Lockton has recently published several related papers offering more detailed information on the 

topics discussed above: 

1. 2024 Aged Care Risk and Insurance Outlook: severe penalties proposed for directors under 

new federal laws for negligence. (2023) 

2. Migration and Workforce shortages in Aged Care: Risk and Insurance Perspectives (2023) 

3. Safeguarding Claims Summit. Event recap for the broader community services sector: sharing 

best practice, lessons learnt and actions to take. (2023) 

4. The public liability dilemma facing the aged care sector: Key insights and considerations for 

aged care providers heading into 2024. (2023) 

 

About Lockton 

Lockton is the largest privately owned risk and insurance brokerage in the world, employing over 8000 

associates. We employ over 200 associates in Australia. As an international broker we have access to 

all Australian and global insurance markets. Our Independent and private status means we are not 

conflicted between the needs of our clients and shareholders – we are a client focused organisation, 

and all our associates manage clients, we do not employ ‘professional managers’. 

Lockton’s collective experience in aged care 

Our team works exclusively with health and community care organisations, fully immersed in the 

sector. Each team member made a conscious decision that this was the industry they felt passionate 

about, and this is demonstrated in both our current and past client experience and key staff profiles. 

Our team has national experience in all classes of insurance for clients undertaking activities in aged 

care, retirement living, community care, disability care, health, research and education and training.  

We are committed to the aged care industry. 

Over the last 30 years, Lockton have established an extremely reliable professional service provider 

with a deep understanding of care providers’ risk and insurance needs, which has resulted in an ever-

increasing client base, where we now provide Insurance and Risk management services to in excess of 

one hundred (100) Aged Care, Community and Disability Care providers across Australia. Some of 

these clients are listed overleaf.  
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CREATE A CULTURE THAT 
SUPPORTS PREVENTION 
To aspire to real commitment, organisations must take 
a hard look at their culture and whether it can implement 
and sustain a culture of safety. So, what does a culture 
of safety look like? Based on Praesidium’s decades of 
research and field experience, Praesidium points to these 
seven components:

1. Standards are clear.
2. Standards are enforced.
3. Everyone knows safety is part of their job.
4. Everyone takes warning signs seriously.
5. Everyone reports their concerns.
6. Morale is high.
7. Quality is institutionalised.

Creating this culture of safety will not happen overnight. And 
even if your organisation is successful in creating this culture, 
don’t assume it will stay. Consider searching your institution’s 
mission for a back-to-basics approach of why managing 
this risk matters and should remain a priority despite 
the challenges. 

AVOID THE COMPLIANCE TRAP
When managing abuse risk, organisations tend to fall into 
one of three categories: complacency, compliance, or 
commitment. Where do you think your organisation falls?

Complacency is seen most often in smaller organisations, 
especially when lulled into thinking they have all their bases 
covered, in part because they may not have experienced 
a serious incident in some time (or ever). Complacent 
organisations typically:

 • Do not systematically identify, inventory and correct 
potential safety risks.

 • Do not assess risk when starting a new program.

 • Do not identify individuals or departments as responsible 
for youth safety.

 • Prioritise safety issues lower on the budget.

 • Deny that an incident of child abuse could ever happen.

Compliance often describes organisations that assume they 
are “safe” based on their compliance with external standards, 
requirements, and/or licensing provisions. These external 
standards may include adult-to-youth ratios, completion of 
criminal background checks, and mandated reporter training. 
Compliant organisations typically:

 • View abuse risk like a natural disaster. This philosophy 
often presumes that abuse cannot be prevented. As a 
result, policies and training may focus on what to do after 
the suspicion of abuse arises. 

 • Rely solely (or heavily) on education-related accreditation 
standards as evidence of good work.

 • May establish written policies and procedures but may 
not consistently provide employees or volunteers with 
“the why,” or the rationale that forms the basis of the 
policy or procedure.

Organisational sexual abuse rarely manifests simply as 
one bad actor who infiltrates and preys upon vulnerable 
individuals. Although research and experience tell us there is 
no one-time or quick fix, sexual abuse within organisations is 
a preventable risk. Organisations fall into the compliance trap 
when they stop identifying and learning from system failures.

14 Lockton Australia and Finity  |  Safeguarding Claims Summit 2023
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