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Human Rights Law Centre 
The Human Rights Law Centre uses strategic legal action, policy solutions and 
advocacy to support people and communities to eliminate inequality and injustice and 
build a fairer, more compassionate Australia. Our work includes supporting 
whistleblowers, who are crucial to exposing human rights abuses and government and 
corporate wrongdoing, and to ensuring accountability. The Human Rights Law Centre 
is also a member of the Whistleblowing International Network. 
 
Centre for Governance and Public Policy 
Griffith University’s Centre for Governance and Public Policy engages in world-class 
research into the capacity, accountability and sustainability of the public service and 
government, providing insights into improved management structures and making a 
tangible mark on standards and institutions of governance in Australia and beyond. 
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Summary 
 

This joint submission emphasises the need for comprehensive, consistent and holistic 
reform of Commonwealth whistleblower protection legislation and the establishment 
of a whistleblower protection authority in order to effectively protect whistleblowers 
in the public and the private sectors, including in aged care.   

We acknowledge the stakeholder input which has been considered and partially 
incorporated into the exposure draft of the Aged Care Bill 2023 following the 
publication of the Department of Health and Aged Care’s Consultation Paper No. 1, ‘A 
New Aged Care Act: the  foundations’ (Consultation Paper). In particular, we 
commend the exclusion in the exposure draft of the previously proposed requirements 
for a discloser to provide their name in order to be protected as a whistleblower and 
the requirement that a whistleblower act in ‘good faith’ when making a disclosure – 
the exclusion of these requirements will help to promote consistency between the new 
Aged Care Act and the Commonwealth’s other main whistleblowing laws.  

We therefore welcome the proposed amendments as drafted in Part 5 of the exposure 
draft of the Aged Care Bill 2023 to strengthen protections for whistleblowers in aged 
care given the current narrow regime in place under the existing Aged Care Act 1997 
(Cth).  

However, we strongly recommend that – notwithstanding the proposed reforms in the 
exposure draft – the best way to protect whistleblowers in the aged care sector is to 
include the sector in a reformed, state-of-the-art whistleblower protection law which 
covers all non-government employers and entities under Commonwealth legislation 
or subject to Commonwealth regulation, rather than separate legislation just for the 
aged care sector. This is consistent with the 2017 recommendation of the 
Parliamentary Joint Committee on Corporations & Financial Services 
(Parliamentary Joint Committee) for a single Whistleblower Protection Act.1 
Such an act would avoid duplication and/or inconsistencies across Commonwealth 
legislation which are amplified over time as piecemeal amendments are made for 
legislation covering different industries and sectors. 

Prospective whistleblowers will continue to be deterred from raising their concerns or 
making complaints due to fears of retribution or reprisal2 if protections in place on 
paper are not effective in practice.   

Effective and enhanced whistleblower protections require a consistent, harmonised, 
and holistic regulatory approach. The present consultation is an opportunity that 
should be seized to provide the most pragmatic and efficient approach to ensuring the 
enhanced whistleblower protection arrangements across Australian sectors and 
institutions, including in aged care. Such reform is particularly pertinent given the 
Royal Commission into Aged Care Quality and Safety (Royal Commission) 
recommendation concerning the need for enhanced whistleblower protections in aged 
care. A holistic approach to reform is the ideal way to provide enhanced and enduring 
protections in aged care alongside other sectors. 

 
1 Parliamentary Joint Committee on Corporations and Financial Services, ‘Whistleblower Protections’ 
(Final Report, September 2017). Recommendation 3.1.  
2 Royal Commission into Aged Care Quality and Safety (Royal Commission) Final Report, [14.4.8], 
520.  
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1. Context 
 

As we stated in our submission dated 21 September 2023 in response to the 
Consultation Paper, the concerning findings of the Royal Commission into Aged Care 
Quality and Safety in its Final Report ‘Care, Dignity and Respect’, including 
fundamental failings in the sector with respect to lack of transparency and 
accountability, underscore the need for greater whistleblower protections in aged care.  

The Royal Commission made a recommendation for comprehensive whistleblower 
protections to be included in the new Aged Care Act, with protections for a person 
receiving aged care, their family, carer, independent advocate or significant other and 
employees.3 However, enhancing protections for whistleblowers in aged care would be 
most effective with legislative reform alongside the establishment of an independent 
body in the form of a Whistleblower Protection Authority with wide-ranging oversight 
and enforcement powers to support and protect whistleblowers, and to provide an 
independent, meaningful and well-resourced body to fill existing gaps in the 
regulatory landscape and to ensure the protection and support for whistleblowers is 
adequate and effective.  

As mentioned in our earlier submission, we published a report in November 2022 
(updated in January 2023), Protecting Australia’s Whistleblowers: The Federal 
Roadmap (Appendix 1). This report provided an overview of the shortcomings of 
Australian whistleblowing law and it provided a well-informed roadmap to reform 
which grounds the approach for which we advocate in this submission. We strongly 
encourage the Department to consider each of these key priorities for reform as part 
of its present consultation process on the exposure draft. The steps outlined in the 
Roadmap are key to ensuring effective, enhanced, and comprehensive protections for 
whistleblowers in the aged care sector alongside all other sectors. 

The Human Rights Law Centre’s report, The Cost of Courage: Fixing Australia’s 
Whistleblower Protections also provided a comprehensive analysis of whistleblowing 
cases under Australian law. Of the whistleblower cases which have proceeded to 
judgment in Australia since enactment of the relevant legislation to April 2023, the 
report found no cases in respect of the Aged Care Act 1997 (Cth) (Appendix 2). The 
shortcomings of the present aged care regime apparent in The Cost of Courage are 
well-known.  

The Department’s present consultation therefore offers an opportunity to implement 
a process to ensure comprehensive, timely reform is achieved across the current 
complex and counterproductive legislative landscape, particularly in light of the 
relevant parallel reform processes presently underway to improve whistleblower 
protections:  

• the current government is in the second stage of a process to reform public 
sector whistleblowing and is considering stakeholder submissions regarding 
necessary reforms required to the Public Interest Disclosure Act 2013 (Cth) 
(PID Act) following a suite of ‘first stage’ reforms which commenced in 2023; 
 

 
3 Royal Commission Final Report, Recommendation 99.  



 4 

• the whistleblowing provisions of the Corporations Act 2001 (Cth) 
(Corporations Act) and Taxation Administration Act 1953 will this year be 
the subject of statutorily-required reviews; 
 

• the Senate Economics Legislation Committee is conducting an inquiry into the 
Treasury Laws Amendment (Tax Accountability and Fairness) Bill 2023 to 
extend tax whistleblower protections; and 
 

• the Parliamentary Joint Committee on Corporations and Financial Services is 
considering whistleblower protections in the consulting and audit sectors as 
part of its ‘Ethics and Professional Accountability: Structural Challenges in the 
Audit, Assurance and Consultancy Industry’ inquiry. 

There is presently a collection of almost a dozen different federal legislative regimes 
containing some form of whistleblower protections, many of which are out of date. 
Given the inconsistent and overlapping regimes that exist at present, there is a risk of 
inconsistencies being amplified if a piecemeal approach to reform is adopted. The 
urgent need for enhanced whistleblowing processes and protections in the aged care 
sector and beyond reinforces the need for a holistic, simplified, consistent (as and 
when necessary), and seamless approach to protections between the public and private 
sectors, including suppliers of services to the Department (and other Departments) 
and on behalf of the Commonwealth Government, and other relevant areas. The 
ongoing absence of an oversight body such as a whistleblower protection authority 
threatens to undermine the present reform processes given the lack of comprehensive 
oversight, dedicated enforcement, comprehensive monitoring and advocacy for 
cohesion across Commonwealth whistleblower protections.  

Notably, Transparency International Australia, the Human Rights Law Centre, and 
Griffith University’s Centre for Governance & Public Policy have this month released 
a joint publication Making Australian Whistleblowing Laws Work: Draft Design 
Principles for a Whistleblower Protection Authority (Appendix 3). A Whistleblower 
Protection Authority would ensure that Australia’s whistleblower protection laws work 
in practice in the aged sector and beyond to the greatest extent possible. The Draft 
Design Principles are intended to provide a basis for dialogue to inform the 
establishment of such a new body.  

The best way to prevent significant wrongdoing and the current chilling effect on 
disclosures, and the best way to ensure that wrongdoing is effectively identified and 
swiftly addressed, is to protect, support, and empower those who wish to speak up – 
in all sectors, in a holistic and consistent way. 

In contrast, a standalone separate aged care whistleblowing regime will quickly fall 
behind and require updating following the introduction of the proposed new Aged 
Care Act. This is particularly the case given the forthcoming reforms and reviews in 
relation to the PID Act and Corporations Act, which are likely to result in substantial 
reforms, which will then need to be carried across to the new Aged Care Act.  
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2. Whistleblower Protections in the Aged Care Sector and 
challenges to overcome 
 
Subject to the above, we support expanded aged care disclosure protections for 
whistleblowers that align more closely with best practice principles (as found, largely, 
in the existing Corporations Act framework). We particularly welcome changes made 
since the prior consultation. We make the following additional suggestions for 
amendments to the exposure draft. 

Disclosable Conduct 

Proposed section 355(c) will require that the discloser ‘has reasonable grounds to 
suspect that the information indicates that an entity may have contravened a provision 
of this Act.’ While the first part of this clause is unobjectionable – and mirrors the 
equivalent wording in section 1317AA(4) of the Corporations Act – the requirement 
for a contravention of the new Aged Care Act may unduly limit the scope of the 
protections. The search for specific breaches of particular provisions of the new Aged 
Care Act may be unduly legalistic for individuals seeking to access the protections. We 
would encourage the Department to consider adopting a drafting approach similar to 
section 1317AA(4), for example that the discloser has ‘reasonable grounds to suspect 
that the information concerns misconduct, or an improper state of affairs or 
circumstances’ (our emphasis), including where the information indicates conduct 
that may be in breach of the new Aged Care Act. 

Eligible Recipients 

We recognise that in the aged care sector, it may be desirable that whistleblower 
protections are extended to additional categories of people in the sector, consistent 
with the Royal Commission’s observations4 and in recognition of the vulnerability of 
older persons in aged care in particular, subject to necessary processes and procedures 
being introduced by the provider to provide sufficient training to all eligible recipients 
under the new Aged Care Act, including for appropriate protections for sensitive 
information. 

Expanding Eligible Recipients 

At present, section 355(a) provides for protected disclosures to be made to a range of 
individuals. In our view, several categories of individuals are missing from this list, 
and should be included. 

First, aged care whistleblowers should be permitted to make protected disclosures to 
trade union officials and independent professional advocates, as logical places for 
seeking support. Consideration should also be given to other categories of support, 
such as medical professionals, currently being considered for inclusion as eligible 
recipients in the Treasury Laws Amendment (Tax Accountability and Fairness) Bill. 

Second, aged care whistleblowers should be permitted to make protected disclosures 
to lawyers for the purposes of seeking legal advice and representation in relation to the 
protections – per section s 1317AA(3) of the Corporations Act. 

Third, in appropriate circumstances, where issues are not addressed or where the 
wrongdoing is giving rise to imminent risk to health and safety, whistleblowers should 

 
4 Royal Commission Final Report, [14.4.8], 521.  
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be protected if they blow the whistle to the media or members of parliament – per 
section 1317AAD of the Corporations Act and equivalent mechanisms in the PID Act. 

Protection for Recipients 

An accompanying additional required safeguard is the need for sufficient protections 
for recipients.  The present immunity under Part 5 of the exposure draft of the Aged 
Care Bill 2023 only protects the discloser from liability for making a protected 
disclosure. We are concerned that recipients, particularly those recipients who are not 
legal practitioners (where legal professional privilege applies), may be subjected to 
allegations of inducement to breach confidentiality obligations and similar claims, 
even in circumstances where such claims have no foundation. This may act to create 
further barriers to the prospective whistleblower seeking assistance and support to 
speak up. Accordingly, we consider it desirable to remove this possibility by amending 
the legislation to provide that a recipient is also immune from liability for receipt of a 
protected disclosure. 

Protections 

While the breadth of the protections in proposed section 356 mirrors equivalent 
protections in the PID Act and Corporations Act, we note the current uncertainty in 
relation to preparatory conduct for making a disclosure, following the decision in 
Boyle v Commonwealth Director of Public Prosecutions.  

Preparatory acts with the requisite nexus to the disclosure should receive protection. 
In practical terms, it is difficult, if not impossible, for whistleblowers to make a 
disclosure which is otherwise protected without taking any reasonably necessary steps 
in order to make the disclosure. Given the uncertainty created by the Boyle judgment, 
we consider that it is necessary and appropriate for the broader scope of the immunity 
advanced in our submissions to be clarified and placed beyond doubt. We propose that 
section 356 be amended to expressly provide that the immunity protects the making 
of the disclosure and prior acts that are reasonably necessary for the making of the 
disclosure. Such an amendment to widen the scope of the immunity would provide 
whistleblowers with greater access to effective and appropriate protections, with the 
appropriate safeguard of requiring that the preparatory acts be ‘reasonably necessary’ 
to the making of a disclosure 

Process for Claiming Protections 

The exposure draft lacks an equivalent to section 23 of the PID Act, which sets out the 
process for resolving claims for protection under the immunity. This gap is also found 
in the Corporations Act, although we note the section 23 equivalent presently 
proposed in the Treasury Laws Amendment (Tax Accountability and Fairness) Bill 
2023 as part of the tax whistleblowing framework. We would recommend the inclusion 
of an equivalent provision. 

Scope of Protections 

Given the context, it is important that aged care residents are protected from reprisals 
even where the whistleblower is a family member, friend, advocate etc. While section 
358 is presently sufficiently broadly drafted, extending to conduct to directed at those 
beyond the whistleblower, it may be useful clarifying the explicit breadth of 
protections. For example, section 1317AAA of the Corporations Act explicitly extends 
eligibility to relatives and dependents.  
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3. Recommendations 
 
Recommendation 1: That the Government enhance the regulation and protection 
of whistleblowing in the aged care sector by adopting the comprehensive, uniform 
approach recommended by the landmark report of the Parliamentary Joint Committee 
on Corporations and Financial Services (2017), namely by establishing a single 
Whistleblower Protection Act covering all non-government entities and 
employers and entities under Commonwealth legislation or subject to Commonwealth 
regulation – not another separate, duplicatory, potentially inconsistent and 
burdensome scheme for the specific aged care sector, such as currently exists. 
 
Recommendation 2: That the Department support the establishment of a 
comprehensive, consistent approach to whistleblower protections, including by 
establishing a standalone and independent whistleblower protection authority with 
jurisdiction, ultimately, to oversee and enforce both public sector and private sector 
protections (including in relation to aged care whistleblowers).  
 
Recommendation 3: That, in the absence of the introduction of a single  
Whistleblower Protection Act in accordance with Recommendation 1, the Department 
supports all elements of Part 5 of the exposure draft of the Aged Care Bill 2023 with 
additional amendments to as outlined in this submission. 
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Whistleblowers are a vital part of Australian democracy, playing a 
crucial role in the integrity and accountability of public and private 
institutions each and every day. 

Australian research confirms it is people within 
organisations – the officials and employees - who really 
know what goes on and remain the single most important 
way in which wrongdoing is brought to light.

At key times, Australia has led the world in legislating 
whistleblower protections, with impressive support from 
all political parties. From the early 1990s, Australian states 
began enacting comprehensive whistleblowing laws for the 
public sector – second only to the United States.

But now Australia’s whistleblower protection laws are 
falling behind. Among more than 60 countries which now 
have stand-alone whistleblowing laws, many follow the US, 
United Kingdom and European Union by providing more 
effective legal remedies than Australia. In 2019, a Federal 
Court judge described Australia’s landmark federal Public 
Interest Disclosure Act (PID Act) as ‘technical, obtuse and 
intractable’.

Despite advances in corporate whistleblowing, Australia’s 
federal public service and many industry sectors including 
disability and aged care suffer from limited, out of date  
and inconsistent protections. Complex loopholes in public 
and private sector laws alike mean whistleblowers are  
still prosecuted without due regard to the public interest 
they serve.

Even as Australia takes the historic step of creating the 
National Anti-Corruption Commission, this highlights big 
gaps in federal whistleblower protection. Along with better 
laws for whistleblowers on paper, we need an independent 
authority to ensure these rights are implemented and 
enforced in practice. Without trust and confidence in this 
practical support, the Commission will not be effective. 
Instead, public and private sector workers will be left 
exposed for speaking up.

This report sets out 12 key areas of reform needed to place 
Australia back on the road to international best practice. 
This is a ‘check list’, not a ‘wish list’ – every reform has 
been identified as necessary by prior reviews, bipartisan 
parliamentary committees or independent experts. 

The reforms span:

– Effective administration and enforcement of the laws;

– Ensuring the laws contain consistent, best practice 
protections; and

– Making sure thresholds and limitations in the laws are 
workable.

Importantly, this roadmap highlights the many issues 
requiring a consistent fix across all federal whistleblowing 
laws – public and private sector – rather than the piecemeal 
approach which has led to the complex web of gaps and 
inconsistencies that prevails today.

With these reforms, Australia can fix the deficiencies in 
federal whistleblowing law. Rather than simply talking  
the talk about this vital pillar of democratic accountability, 
our parliament can – and must – make whistleblower 
protections real, for the benefit of all Australians.

Introduction
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59. Schroder-Turk v Murdoch University (No 2) [2019] FCA 
1434

60. Weeks v Nationwide News Pty Ltd (No 3) [2019] WASC 
268

Public Interest Disclosure Act 2012 (ACT) 

61. Jones v University of Canberra [2016] ACTSC 78

62. Ashton v Australian Capital Territory [2019] ACTSC 93

Public Interest Disclosure Act 2002 (Tas)

N/A

Independent Commissioner Against Corruption Act 2017 
(NT)

63. Sherrington v Independent Commissioner Against 
Corruption (NT) [2022] NTSC 67

Repealed

Aboriginal Councils and Associations Act 1976 (Cth) 

N/A

Whistleblower Protection Act 2001 (Vic) 

64. Municipal Association (Vic) v Victorian Civil & 
Administrative Tribunal [2004] VSC 146

65. Owens v University of Melbourne (2008) 19 VR 449

66. Police Federation of Australia v Nixon [2010] FCA 315

67. Police Federation of Australia v Nixon [2011] FCA 601

68. Police Federation of Australia v Nixon (2011) 198 FCR 
267

69. Smith v Victoria Police [2012] VSC 374

70. Tomasevic v Victoria [2012] VSC 148

71. Allon v RMIT University [2018] VSC 167

Whistleblowers Protection Act 1994 (Qld) 

72. Howard v State of Queensland [2000] QCA 223

73. Reeves-Board v Queensland University of Technology 
[2002] 2 Qd R 85

Whistleblowers Protection Act 1993 (SA)

74. Sutton v South Australia (1996) 68 SASR 13

75. Morgan v Workcover Corporation [2013] SASCFC 139

76. Machado v Underwood [2016] SASCFC 65

Anti-Corruption Commission Act 1988 (WA) 

N/A

Public Interest Disclosure Act 1994 (ACT) 

77. Berry v Ryan (2001) 159 FLR 361

78. Falk v Australian Capital Territory [2006] ACTSC 68

Public Interest Disclosure Act 2008 (NT)

N/A

Key Findings Recommendations

The research shows that Australian whistleblowing laws are not 
working as intended – protections that look good on paper have not 
translated into practically-accessible, enforceable rights in practice. 
Australia’s whistleblower protections are too often paper shields.  
That must change. As part of the ongoing reform process at a federal 
level, and a number of current and proposed reform processes at  
state and territory level, we make the following recommendations  
for positive change. 

1. Robust law reform delivering accessible,  
consistent and comprehensive  
whistleblower protections

The first step in improving the practical outcomes of 
Australia’s whistleblowing laws is ensuring the laws are as 
robust as possible. For example, the research demonstrated 
that many whistleblowers find it difficult in litigation to 
prove the causal nexus between their disclosure and the 
retaliation. Some Australian whistleblowing laws have 
already addressed this through a reverse onus provision 
(for example the Corporations Act 2001 (Cth) protections) 
or by providing for an enforceable duty on the employer 
to prevent detrimental acts or omissions. All Australian 
whistleblowing laws should contain these provisions, 
drafted in a consistent, user-friendly way.

Major federal reform processes are already underway or 
scheduled to occur. The first tranche of reform to the Public 
Interest Disclosure Act 2013 (Cth) passed Parliament in June 
2023, with a wider second tranche pending. A statutory 
review of the whistleblowing provisions contained in the 
Corporations Act 2001 (Cth) must commence in 2024. 
Queensland’s whistleblowing law was recently reviewed by 
the Hon Alan Wilson KC.

Australia’s whistleblowing laws should be, to the 
maximum extent possible, accessible, simple, consistent 
and comprehensive. As a starting point, the Albanese 
government should grasp the current reform window by 
bringing all federal whistleblowing laws up to the same, 
world-leading standard, and consolidating those laws 
where possible into a simpler form as recommended by 
parliamentary committees, rather than proceeding with 
piece-by-piece reform of existing legislation. The key 
reform needs can be found detailed in our joint report 
with Griffith University and Transparency International 
Australia, Protecting Australia’s Whistleblowers: The Federal 
Roadmap (2022), most recently updated in June 2023.
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3. A wider, sustainable ecosystem to  
support whistleblowers

Better laws and dedicated institutions will go a long way 
towards making Australian whistleblowing laws accessible 
and enforceable in practice. But the missing piece of 
the puzzle is a wider ecosystem of support. Although a 
whistleblower protection authority will be able to provide 
high-level guidance and resources, and perhaps intervene in 
significant cases, it will not be able to help whistleblowers 
on a day to day level. Support, particularly legal advice and 
representation, is critical. The prevalence of unrepresented 
litigants bringing (unsuccessful) claims in the research only 
underscores this point.

The development of a wider support ecosystem begins with 
further necessary law reform – at present, whistleblowers 
can make protected disclosures under most schemes 
to lawyers for the purpose of seeking legal advice. But 
most whistleblowing laws do not explicitly recognise 
the potential role of unions, employment assistance 
programs and close friends in supporting whistleblowers. 
Wider third-party disclosure channels for support, with 
appropriate safeguards in place, is an important aspect of 
law reform. At the federal level, the lack of legal support 
for whistleblowers speaking up about matters relating to 
intelligence or security-classified materials is problematic 
and also needs to be addressed.

This support ecosystem must be sustainable. Our 
Whistleblower Project will only be able to support a limited 
number of whistleblowers. For private practice lawyers and 
law firms to specialise in whistleblower protections, it must 
be financially viable. At present, there are only a handful 
of private practice lawyers with recognised whistleblowing 
expertise in Australia, largely acting on a no-win, no-fee 
basis (many whistleblowers are unable to self-fund legal 
advice). But the no-win, no-fee approach is only viable 
in whistleblowing cases where reprisal action has already 
taken place (with consequent loss). It does not lend itself to 
advising whistleblowers on avoiding reprisal action in the 
first place. There are a number of ways in which this gap  
in accessible legal support for whistleblowers could  
be addressed.

Public funding

Given the public interest in whistleblowers being 
properly advised and represented (including potential 
downstream costs-savings), consideration should be given 
to government funding for whistleblowers to access legal 
support. Such an approach was considered in Victorian with 
a discussion paper published by the Department of Premier 
and Cabinet in 2018 proposing a pilot of government 
funding for legal advice, albeit the proposal was not 
progressed – it is not clear why.

Labelled the Discloser Support Scheme, it had been 
proposed that funding would be available for legal support 
up to $24,000 (for the ‘cost of seeking advice from a 
solicitor in relation to making a protected disclosure, 
participating in an investigation and any detrimental action 
proceedings’), plus up to $2,000 for ‘career transition costs 
and welfare costs’ (being ‘advice, assistance and coaching 
from a recruitment or human resources firm; re-skilling 
costs; counselling from a counsellor, psychologist or 
psychiatrist’). We firmly support such a model and believe 
it should be considered at federal and state level.

Recommendations

Rewards Schemes

In the United States, and, increasingly, in other 
jurisdictions, reward schemes provide financial incentives 
for whistleblowers (and their lawyers) to speak up. These 
schemes have been very effective in encouraging legitimate 
public interest whistleblowing which leads to successful 
regulatory enforcement action, with rewards often paid 
as a percentage of the sum recovered in penalties etc. The 
US Securities and Exchange Commission’s Whistleblower 
Program, for example, has led to enforcement action 
resulting in almost A$10 billion in sanctions, with about 
A$2 billion paid out to 328 whistleblowers, since the 
scheme was established a decade ago.

Rewards schemes recognise that a compensation-only 
model (as with current Australian protections) does not 
adequately address the career-long effects of the stigma, 
industry-wide backlisting and mental health impact 
of whistleblowing. Rewards schemes also provide an 
economic model for lawyers to assist whistleblowers on 
a no-win, no-fee basis, with fees paid out of any ultimate 
reward. Consideration should be given to the introduction 
of whistleblower rewards schemes in Australia, possibly 
administered by the whistleblower protection authority.

Qui Tam Laws

Finally, in the United States, the False Claims Act and state 
equivalents have been extremely successful in recovering 
damages for fraud in taxpayer-funded programs. 
These typically operate on a qui tam basis, whereby a 
whistleblower who knows about fraud in government 
contracting can commence proceedings on behalf of the 
government. After the claim is commenced, the government 
has the opportunity to take-over the suit; if it elects not 
to, the whistleblower can continue to pursue the claim. In 
either eventuality, if the government recovers by way of 
judgment or settlement, the whistleblower is entitled to a 
percentage of the recovery (between 15-30%), and their 
lawyers can recover fees and/or a percentage in turn.

These provisions have been extraordinarily successful 
in the United States, by deputising (and incentivising) 
whistleblowers and their lawyers to become anti-corruption 
fighters. Since 1986, over A$100 billion had been recovered 
for the government – for fraud which might not have come 
to light in the absence of courageous whistleblowers. 
Consideration should be given to establishing an equivalent 
qui tam law in Australia, given the financial incentive 
it provides for law firms to assist whistleblowers in 
addressing fraud against the taxpayer.
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This report builds on a number of key research reports 
assessing Australia’s whistleblowing laws. Rather than 
footnote throughout the report, key references are listed 
below.

– Professor AJ Brown (ed), Whistleblowing in the 
Australian Public Sector, Report of the Australian 
Research Council Whistling While They Work Project 
(ANU Press, 2008)

– International Bar Association, Whistleblower Protections: 
A Guide (2018)

– Transparency International, A Best Practice Guide for 
Whistleblowing Legislation (2018)

– Professor AJ Brown et al, Clean As A Whistle: A Five 
Step Guide to Better Whistleblowing Policy and Practice 
in Business and Government, Report of the Australian 
Research Council Whistling While They Work 2 Project 
(Griffith University, 2019)

– Transparency International Australia and Griffith 
University, Australia’s National Integrity System: The 
Blueprint for Reform (2020)

– Government Accountability Project and International Bar 
Association, Are Whistleblowing Laws Working? A Global 
Study of Whistleblower Protection Cases (2021)

– Griffith University, Human Rights Law Centre and 
Transparency International Australia, Protecting 
Australia’s Whistleblowers: The Federal Roadmap 
(November 2022; updated June 2023)

– Human Rights Law Centre, Griffith University and 
Transparency International Australia, ‘Stronger 
Whistleblower Protections: A First Step?’, Submission to 
the Senate Legal and Constitutional Affairs Committee’s 
inquiry into the Public Interest Disclosure Amendment 
(Review) Bill 2022 (January 2023)

– Griffith University, Human Rights Law Centre and 
Transparency International Australia, Submission to 
the Honourable Alan Wilson KC’s Review of the Public 
Interest Disclosure Act 2010 (Qld) (February 2023)
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Using these Principles 
 
The Draft Design Principles for a Whistleblower 
Protection Authority were developed jointly 
in late 2023 by Transparency International 
Australia, the Human Rights Law Centre and 
Griffith University with input from distinguished 
experts with direct experience of all aspects of 
whistleblowing, including former senior public 
servants, whistleblowing hotline providers, 
expert practitioners from private law firms, and 
Transparency International Australia corporate 
members including representatives from mining, 
finance and professional services. 

Most importantly, the Principles have had input 
and support from members of Transparency 
International Australia’s national whistleblowing 
advisory group – with direct personal experience 
of bringing about positive change for integrity 
and accountability, through the often difficult 
process of blowing the whistle.  
 
These are draft design principles – we encourage 
input and discussion among policy, civil society, 
legal, regulatory and political stakeholders to 
arrive at the right final design principles  
for reform.  

In addition to the Attorney-General’s ongoing 
second phase of reform to the PID Act, 
for the federal public sector and all public 
contractors, these principles are crucial for 
the Commonwealth Government’s wider 
whistleblowing reform agenda. There are 
currently reform processes underway to improve 
protections for tax-related whistleblowers 
and whistleblowers in aged care, while the 
Corporations Act protections for all private 
sector whistleblowers will be reviewed in 2024. 
The time is right for discussion about how best to 
enforce comprehensive, consistent and accessible 
protections for all whistleblowers under 
Australian law. 
 

Context
There is a strong consensus among diverse 
stakeholders and experts that it is time for a 
dedicated federal body to protect whistleblowers 
in the public sector, and beyond. 

A federal whistleblowing authority was first 
recommended by the unanimous, bipartisan 
Senate Select Committee on Public Interest 
Whistleblowing in 1994, chaired by Liberal 
Senator Jocelyn Newman. 

On their slow road to public sector whistleblower 
protections in 2013, and private sector 
whistleblower protections in 2004 and 2019, 
Commonwealth governments have tried various 
initial institutional arrangements to support the 
protection regimes. But in 2017, the landmark 
review by the bipartisan Parliamentary Joint 
Committee on Corporations and Financial 
Services, into federal whistleblower protections 
across the corporate, not-for-profit and public 
sectors, was clear that a simpler approach 
based on the original idea, was both right and 
feasible. The Joint Committee unanimously 
recommending ‘a one-stop shop Whistleblower 
Protection Authority be established to cover both 
the public and private sectors.’ 

Following the analysis in Transparency 
International’s assessment of Australia’s national 
integrity system, Independent MP Cathy 
McGowan included a strong whistleblower 
protection commissioner in her National 
Integrity Commission Bill 2018, showing how 
easily it could be legislated. 

In fact, the same proposal was introduced by the 
Australian Greens, where it passed the Senate in 
2019; as well as by Dr Helen Haines MP in her 
“gold standard” Australian Federal Integrity 
Commission Bill 2020. 
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5. Meditation &  
Administrative Redress 
In support of its prevention and remedies 
focuses, the WPA should have power to 
conduct ‘early intervention’ conciliation or 
mediation of alleged/apparent detrimental 
treatment , and recommend informal and 
administrative remedies to resolve cases, where 
the whistleblower and organisation consent and 
where it is not contrary to the public interest 
to do so. The obligation of agencies and 
organisations to address primary allegations of 
wrongdoing would remain unaffected and not be 
a subject for conciliation or mediation. 
 
Given the public interest in fairness and 
transparency in public interest whistleblowing 
outcomes, the WPA would retain power to 
initiate formal investigation and enforcement 
where informal resolution does not occur or 
is unsuccessful. Even where successful, the 
WPA would track all resolution outcomes for 
inclusion in its reporting in at least aggregate or 
deidentified form.

 

6. Legal Actions 
The WPA should have a discretion to bring 
civil (including employment) proceedings for 
remedies, in the public interest, including  
on behalf of individual whistleblowers (with 
their consent). It would also have power to 
intervene in criminal or civil cases raising public 
interest whistleblower protection issues, and 
would be required to be consulted by any federal 
public agency proposing to take legal action 
against a whistleblower as to the reasonableness 
of that action. 

“ Even with the best 
legislation, there will always 
be organisations where 
people don’t feel comfortable 
using internal channels, and 
that’s what the whistleblower 
protection commissioner/
authority will do. It will 
provide them an avenue. At the 
moment, the ones who have 
lost faith in their organisations, 
they start kicking some rocks 
over to see whether or not 
they should raise concerns and 
there’s nowhere to go. ”  
— Dennis Gentilin, former banking fraud whistleblower 
- Evidence to the Parliamentary Joint Committee on 
Corporations and Financial Services, October 2023 

Above: Award winning author and financial services 
expert Dennis Gentilin blew the whistle on banking 
fraud, highlighting the need for improved protections 
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What are the Gaps?

We know there is a general problem with the 
inaccessibility of current legal protections for 
whistleblowers – in terms of time, cost, and 
legal expertise needed to secure remedies if 
or when a whistleblower suffers from a lack of 
support or from unfair treatment, for having 
done the right thing and raised their concerns 
about wrongdoing. 

But research shows there are also other gaps, 
despite the best efforts of existing agencies, 
like the Commonwealth Ombudsman and 
the Australian Securities and Investments 
Commission (ASIC), to try and make 
whistleblowing regimes work with the limited 
responsibilities and resources they have. 

Figure 1, from Griffith University’s submission 
to the Attorney-General’s review of public sector 
whistleblower protections, summarises the 
different functions that are needed in a central 
oversight or implementation agency – and which 
ones are currently provided for, if at all, in our 
main federal whistleblowing laws.  

The analysis confirms the whistleblower 
protection authority should be independent, 
sufficiently-resourced and operate in a manner 
that complements existing integrity bodies, 
with some functions migrated as required. A 
dedicated whistleblowing body will support 
existing investigative and regulatory agencies, 
such as the Ombudsman and ASIC, by allowing 
them to focus on their core responsibilities and 
supporting whistleblowers to engage effectively 
with them, as well as many other agencies. 

A federal whistleblower protection authority 
would not enforce State laws – which are 
limited to the public sector – but would 
provide an important new precedent to help 
inform the strengthening of State institutional 
arrangements. A federal whistleblower 
protection authority could also play a significant 
role in cooperating with State bodies in the 
future to foster nationally consistent support 
and guidance, or even provide support to 
state and territory whistleblowers under 
intergovernmental agreements. 

A wide range of federal whistleblowing reform 
across the public, private and non-profit sectors 
is anticipated in the immediate months and 
years ahead. Without a whistleblower protection 
authority, these reforms will be incomplete – 
but by taking this critical step to ensure these 
laws work in practice, not just on paper, we can 
make sure the previously unfulfilled democratic 
promise of all our federal whistleblowing laws 
finally becomes a reality. 

 

Hon Tony Fitzgerald AC KC at the launch 
of the Whistleblower Project in Sydney.
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